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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 27.09.11. one Bhanu Devi, w/o- Kulen Sarma village- Sareng filed 

one complaint registered case and same was forwarded to O/C, Khairabari police 

station for registering a case and investigation and to submit report. The 

informant/ complainant alleged that on 23.09.11 Friday at 11 am accused 

persons Rabindra Sarma and Arup Sarmah entered forcefully into their campus 

and cut their bamboos, beetle nut , jack fruit, and mango trees. Her husband 

was not in the house at that time. Their children also went to the school. She 

resisted, but they didn’t obey her and demolished a wall and the roof of their 

house. The accused persons used slang language. On the next day i.e. on 

24.09.11 they sold their bamboos to some businessman. The businessman 

carried bamboos and started to cut remaining trees. On that day persons 

Rabindra Sarma and Arup Sarmah was standing with DAO. She asked the 

businessman that who had sold their trees.  Then they told that Rabindra Sarma 

and Arup Sarmah sold it. At that time Rabindra Sarma and Arup Sarmah rushed 

at her with DAO and Rabindra caught her by hair and attacked on her neck with 



the handle of DAO. She fell down. The accused persons also torn her cloths. She 

got severe injury on her neck. The accused persons told her as a woman of bad 

character and threatened to kill her. She suffered loss of about Rs. 50,000/- in 

this incident. Hence, she filled this case in the court.   

On receipt of the F.I.R., Khoirabari P.S. Case No.54/2011, U/S 

447/379/326/427/354/506/34 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials u/s 447/294/323/354/427/34 I.P.C. 

against accused persons Rabindra Sarma and Arup Sarma, submitted the 

Charge-sheet against accused persons Rabindra Sarma and Arup Sarma. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused persons Rabindra Sarma and 

Arup Sarma and issued process against them.  

Accordingly the accused persons Rabindra Sarma and Arup Sarma 

appeared before the court . After that  the necessary documents u/s 207 of Cr. 

P.C. were given to the accused persons Rabindra Sarma and Arup Sarma and 

considering the relevant documents and hearing both the parties, charge u/s 

447/427/323/354/294/34 I.P.C. was framed and read over and explained to 

accused persons Rabindra Sarma and Arup Sarma to which they pleaded not 

guilty and claimed to be tried.  

During trial prosecution side examined six witnesses who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused persons u/s 313 of Cr.P.C. was recorded as per law 

and kept with the record. No defence witness was examined. I have heard the 

arguments of both the sides and perused the evidence on record.  

 

 

 

 

 



POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether at about 11.00 am on 23/09/11 and 24/09/11 accused 

persons Rabindra Sarma and Arup Sarma entered in to the 

compound of Bhanu Devi in order to commit an offence in 

furtherance of their common intention and thereby committed the 

offence punishable u/s 447/34 IPC? 

(ii) Whether at about 11.00 am on 23/09/11 and 24/09/11 accused 

persons Rabindra Sarma and Arup Sarma used obscene words to 

the annoyance of Bhanu Devi in furtherance of their common 

intention and thereby committed the offence punishable u/s 

294/34 IPC? 

(iii) Whether at about 11.00 am on 23/09/11 and 24/09/11 accused 

persons Rabindra Sarma and Arup Sarma caused damage to the 

bamboo tree, Jack fruit trees , Betel nut trees and the bamboo 

wall of the house of Bhanu Devi of Rs.50/- or more in furtherance 

of their common intention and thereby committed the offence 

punishable u/s 427/34 IPC? 

(iv) Whether at about 11.00 am on 23/09/11 and 24/09/11 accused 

persons Rabindra Sarma and Arup Sarma voluntarily caused hurt 

to Bhanu Devi in furtherance of their common intention and 

thereby committed the offence punishable u/s 323/34 IPC? 

(v) Whether at about 11.00 am on 23/09/11 and 24/09/11 accused 

persons Rabindra Sarma and Arup Sarma used criminal force to 

Bhanu Devi in order to outrage her modesty in furtherance of their 

common intention and thereby committed the offence punishable 

u/s 354/34 IPC? 

 

 

 

 

 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determination are taken 

together for discussion.  

PW 1 Bhanu Debi stated that she is the informant in this case. The 

incident took place 3 years ago, at about 10.00 am. On that day the accused cut 

and sold away, bamboo and other trees located inside their boundary. She 

resisted and tried to prevent the accused. However the accused started beating 

her up, after dragging her by her hair and in the process she sustained injuries at 

her heap and head. Then she went to the pharmacy and took treatment. Then 

she filed ejahar before the police. 

In the cross examination PW1 stated that the police station is 3 km away 

from her house. The case was filed in the court and thereafter it was forwarded 

to police. The court is located at a distance of 17 km away from her house. She 

filled the complaint on 27.09.11. After 4 days of the incident. There is a civil case 

between them, as regards land. She has forgotten what was written in the 

ejahar. Her statement was recorded by police one day after filing the case. She 

doesn’t know the name of the person who purchased the bamboo. There were 5 

persons on the day of incident. On 24.09.11 the bamboos were cut.  She doesn’t 

remember if there is any other case filed against the accused. Her husband was 

not present on the day of the incident. There is dispute between them as regards 

partition of property. To the east is her kitchen, to west vacant land, to north her 

house and to south bamboo. This is the place of occurrence. Mangal Deka and 

Sachin Bordoloi are her neighbours. There were 14 public meetings to resolve 

their dispute. The complaint case was written by Joyprakash Hazarika, Advocate. 

She has denied all the suggestions.  

PW2 Kulen Sarmah stated that the informant is his wife. He knows the 

accused person standing on the dock. The accused persons sold away the 

bamboos, located inside her boundary and torn the clothes of his wife. His wife 

told him about the incident after he returned from his work. He has not seen the 

incident. 



In the cross examination PW2 stated that the accused person is his 

brother. They stay near his house. To north Nandeswar Bordoloi, to south Jiten 

Sarmah , to east Mangal Deka  and to west Dina Deka , this is the schedule of 

his land. His father gave him” bet” and some agricultural land during his lifetime 

and told them to partition the other land after his death. His father’s land has not 

been partitioned. He has not arranged Gaoburha as a witness in this case. He 

denied all the suggestions.  

PW3 Dibakar Sarma stated that he knows the accused person and he is 

his nephew. He knows the informant. The incident took place 2 years ago. He 

doesn’t know about the incident and he was at Sipajhar on the day of incident.  

In the cross examination PW3 stated that he has not seen the incident. 

The informant is the wife of his cousin.  

PW4 Mangal Deka stated that he knows the accused person and he lives 

in their village. The informant also lives in their village. He doesn’t know about 

the incident. The incident took place 1 year ago. When he came back in the 

evening then he heard that someone cut some bamboo located in Rabindra’s 

campus.  

In the cross examination PW4 stated that he has not seen the incident. 

The bamboo was located inside Rabindra’s campus. He saw that 50-60 bamboos 

were cut.  

PW 5 Jatin Baruah stated that he knows both the parties. About 2 years 

ago Bhanudevi came to their house and stated that Rabin Sarma came to their 

house to cut bamboo and when she resisted, the accused assaulted her. Then he 

told her that he cannot judge them and advised him to go to the police station.  

In the cross examination PW5 stated that Bhanu Devi came to their house 

with her one boy. Kulen Sarma is the owner of the bamboos. He didn’t go to the 

place of occurrence. Both parties has dispute for land. He has not seen the 

incident. He denied all the suggestions.  

PW6 Rajabuddin Ahmed deposed that on 22-10-2011 while he was 

working as SI at Khoirabari police station and on that the day the O/C of the said 

police station received the written ejahar from informant Bhanu Devi.  Then one 



case was registered and he was asked to investigate the case. Then he 

immediately interrogated the informant and went to the place of the occurrence 

and got the medical examination of the informant done by doctor. Then he went 

to the place of the occurrence and drew the sketch map, and took the statement 

of the witnesses.  He also arrested accused persons Arup Sarma, Rabindra Sarma 

and Dipankar Sarma and allowed them to go on bail as the alleged offences were 

bailable in nature. There after he handed over the case diary to the O/C 

Khoirabari and O/C Khoirabari namely Ajit Chandra Nath submitted the charge 

sheet against the accused  U/s 447/294/323/354/427/34 I.P.C. against accused 

persons Arup Sarma and Rabindra Sarma.  

During cross examination PW6 stated that as per the FIR the date of 

incident was 23/09/11 and 24/09/11. The FIR was lodged on  22/10/2011. There 

is no delay as to the filing of the FIR. The informant and the accused persons 

belong to the same family and both the parties had the previous enmity as to the 

property between them. As per the sketch map the house of Jiten Bordoloi is 

situated in the eastern part of the place of the occurrence and he did not take 

the statement of Jiten Bordoloi. As per the sketch map the house of Bhadra 

Kanta Deka is situated in the western part of the place of the occurrence and he 

did not take the statement of Bhadra Kanta Deka.  

 

 On perusal of the evidence on the record of the instant case, it is found 

that the PW3, PW4 and PW5 stated that they did not see the incident. On the 

other hand PW1stated that her husband PW2 was not at house at the time of the 

incident. Hence the evidence of PW2, PW3, PW4 and PW5 are nothing but the 

hear say and is of no use.  

Now we have to see as to whether the evidence of PW1 is believable or 

not. On perusal of the main complaint petition it is found that the 

complainant/informant stated that on the day of the incident the accused 

persons beat her and torn her clothes.  

Now if the statement of the complainant/informant made in the complaint 

petition/ FIR and the statement of the informant as PW1 is compared, it is found 

that there is vital contradiction as it is found that the PW1 as the complainant/ 

informant stated in the FIR that the accused torn her clothes and stated that she 



is a woman of bad character. However PW1 in her deposition stated nothing as 

to the tearing of her clothes and stating that she is a woman of bad character by 

the accused.  

For an offence u/s 354 IPC, the ultimate test for ascertaining whether 

modesty has been outraged is whether the action of the offender is such as 

could be perceived as one which is capable of shocking the sense of decency of a 

woman. However Bhanu Devi during her deposition as Prosecution Witness in the 

court, did not state that the accused torn her clothes and stated that she is a 

woman of bad character. Had the accused torn her clothes and stated that she is 

a woman of bad character, it would have shocked the sense of decency of the 

victim and in that case she would not have omitted the said fact in her 

deposition.  

So there is no reliable material on the record which is implicating in 

nature and same leads to doubt as to the story of the prosecution.  

Hence there in nothing on the record to hold the accused persons Arup 

Sarma and Rabindra Sarma guilty of the offences alleged to have been 

committed by them.  

Under the facts and circumstances of the instant case, it is found that the 

prosecution has been failed to prove the guilt of the accused persons Arup Sarma 

and Rabindra Sarma beyond reasonable doubt by adducing some cogent 

evidence and hence the accused persons Arup Sarma and Rabindra Sarma are 

entitled to be acquitted under the benefit of doubt. 

 

ORDER 

 

In view of the conclusion made above I hold the accused persons Arup 

Sarma and Rabindra Sarma not guilty of the offence u/s 

447/427/323/354/294/34 I.P.C. and set at liberty forthwith.  

The bail bond of the accused persons Arup Sarma and Rabindra Sarma 

are  extended for a further period of 6 months from today as per provisions of 

Section 437A, Cr.P.C as amended up to date.  



The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 17th day of February, 2016. 

 

  

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Appendix:- 

 

1. Prosecution witnesses  

PW1- Bhanu Devi 

PW2- Kulen Sarmah 

PW3- Dibakar Sarmah 

PW4- Mangal Deka 

PW5- Jatin Baruah 

PW6 Rajabuddin Ahmed 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext. 1 FIR 

Ext. 2 Sketch Map 

Ext.3 Charge sheet  

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 

 

 

 

 


